
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
CRIMINAL DIVISION 

 
The People of the State of Illinois,   
 Plaintiff,     
       Case No. 12 CR 10985 
  v.      
       Honorable Thaddeus L. Wilson, 
BRIAN CHURCH,     Judge Presiding 
JARED CHASE, 
BRENT BETTERLY,      
 Defendants.      
 
 

ORDER ON STATE’S MOTION IN LIMINE 
REGARDING THE ADMISSION OF CO-CONSPIRATOR STATEMENTS 

 

 The Defendants, Brian Church, Jared Chase and Brent Betterly (hereinafter the 

“Defendants”), are before this Court pursuant to indictment filed in the Circuit Court of Cook 

County. The State filed the “People’s Consolidated Motions In Limine” and seek a pretrial ruling 

permitting, inter alia, the admission of co-conspirator statements during trial pursuant to Illinois 

Rules of Evidence 801(d)(2)(E). The Defendants strenuously object on grounds that the State has 

failed to demonstrate a prima facie case for the existence of any conspiracy. In the alternative 

they argue that if the State has demonstrated a prima facie case of some conspiracy, the State 

failed to demonstrate a prima facie case for conspiracy to commit terrorism. That is to say, 

Defendants believe the State’s offer of proof fails to demonstrate a prima facie case for 

conspiracy to commit terrorism, which precludes admission of the co-conspirators statements 

during trial.  
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 The State filed their Motion in Limine, and Defendants Jared Chase and Brian Church 

each responded individually.  This Court will address the issues of the co-conspirator statements 

as they relate to all Defendants in this consolidated order, though evaluated individually. 

ANALYSIS 

 The law in Illinois defining the co-conspirator hearsay exception is well developed.  In 

order to introduce a co-conspirator’s hearsay statement, the State is required to make a prima 

facie showing of a conspiracy.  People v. Batrez, 334 Ill. App. 3d 772, 783 (1st Dist. 2002).  The 

State must establish a prima facie showing of a conspiracy by proving by a preponderance of the 

evidence (independent of the co-conspirator's hearsay statements) that: (1) two or more persons 

intended to commit a crime; (2) they engaged in a common plan to accomplish the criminal goal; 

and (3) an act or acts were done by one or more of them in furtherance of the conspiracy. Batrez, 

334 Ill. App. 3d at 783.  The existence of a conspiracy need not be proven by direct evidence and 

instead may be inferred from all of the surrounding facts and circumstances. People v. Cook, 352 

Ill. App. 3d 108, 125 (1st Dist. 2004).  

 “Because of the clandestine nature of conspiracy, Illinois courts permit broad 

inferences to be drawn from the circumstances, acts, and conduct of the parties, and the 

suspicious nature of the activities of alleged coconspirators can be sufficient to prove a joint 

venture.” People v. Leak, 398 Ill. App. 3d 798, 826 (1st Dist. 2010); Cook, 352 Ill. App. 3d at 

125 (quoting Batrez, 334 Ill. App. 3d at 783-84).  A conspiracy cannot be established by 

evidence of a mere relationship or transaction between defendants.  People v. Gates, 29 Ill. 2d 

586, 591 (1963), cert. denied; Gates v. Illinois, 377 U.S. 934 (1964). The acts and declarations of 

each member in furtherance of the common design made during the course of the conspiracy are 

admissible against all, regardless of whether the person participated and even when the 

http://www.lexis.com/research/buttonTFLink?_m=f99328ce28716a3082c2da268d2b3cb5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b398%20Ill.%20App.%203d%20798%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=81&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b334%20Ill.%20App.%203d%20772%2c%20783%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=9a47b598ea2a761a7be89542aeb7711c
http://www.lexis.com/research/buttonTFLink?_m=f99328ce28716a3082c2da268d2b3cb5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b398%20Ill.%20App.%203d%20798%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=81&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b334%20Ill.%20App.%203d%20772%2c%20783%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=9a47b598ea2a761a7be89542aeb7711c
http://www.lexis.com/research/buttonTFLink?_m=f99328ce28716a3082c2da268d2b3cb5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b398%20Ill.%20App.%203d%20798%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=81&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b334%20Ill.%20App.%203d%20772%2c%20783%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=9a47b598ea2a761a7be89542aeb7711c
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statements are not made in the person’s presence.  (See People v. Kliner, 185 Ill. 2d 81 (1998); 

People v. Schmitt, 131 Ill. 2d 128 (1989); People v. Hensley, 354 Ill. App. 3d 224 (2004); People 

v. Unes, 143 Ill. App. 3d 716 (1986); People v. Pintos, 172 Ill. App. 3d 1096 (1988); People v. 

Lake, 297 Ill. App. 3d 454 (1998).) 

 A statement meeting the requirements of the co-conspirator’s exception is admissible 

even if a conspiracy is not charged.  People v. Lake, 297 Ill. App. 3d 454 (1998); People v. 

White, 122 Ill. App. 3d 24 (1984).  Where the declarant and the defendant are members of the 

conspiracy, the declarant’s statement otherwise meeting the requirements of the co-conspirator 

hearsay exception may be testified to by anyone, including an undercover police officer, an 

informer, or a member of the conspiracy now cooperating with the prosecution.  People v. 

Swerdlow, 269 Ill. App. 3d 1097 (1995); People v. Columbo, 118 Ill. App. 3d 882 (1983).  

Independent evidence may consist of the defendant’s own statements. People v. Pintos, 172 Ill. 

App. 3d 1096 (1988).  There is no need for an independent showing of reliability for a statement 

to be admissible under the coconspirator exception. People v. Pintos, 172 Ill. App. 3d 1096 (1st 

Dist. 1988). 

 Pursuant to Rule 104(a), the determination of the sufficiency of the foundation with 

respect to the co-conspirator’s statement is a preliminary question concerning the admissibility of 

evidence determined by the court applying the “more probably true than not true” burden of 

persuasion.  Ill.R.Evid. 104(a). A co-conspirator’s statements are not “testimonial” within the 

meaning of Crawford v. Washington, 541 U.S. 36 (2004), and Davis v. Washington, 547 U.S. 

813 (2006), and thus are admissible even if the declarant does not testify at the accused’s trial 

subject to cross-examination.  People v. Redeaux, 355 Ill. App. 3d 302 (2005). 
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I. Proffer of Conspiracy 

The analysis must begin with an examination of the non-hearsay evidence as to the 

activities of the Defendants in order to determine whether the State has demonstrated, by a 

preponderance of the evidence, that Chase, Church and Betterly were involved in a conspiracy or 

a criminal joint venture. The State has introduced many hearsay statements to support their 

position. Hearsay statements are not necessarily inadmissible at this stage of judicial review. See 

People v. Melgoza, 231 Ill. App. 3d 510 (4th Dist. 1992). However, in this case the interplay 

between the hearsay statements the State seeks to introduce as evidence of the existence of a 

conspiracy and the distinction between those statements the State seeks to introduce at trial is not 

altogether clear. The State has asserted other non-hearsay proffers, and therefore consideration of 

the merits of the State’s motion will be limited to the non-hearsay evidence at this time.  

The non-hearsay evidence presented by the State includes the following: The Defendants 

all traveled from Florida to Chicago together to participate in demonstrations surrounding the 

NATO Summit. A discussion of their intention to travel to Chicago was found on Facebook. 

Defendants traveled to Chicago together in Defendant Church’s car. They transported with them 

several weapons, including a bow and arrows, swords, a knife, slingshots, and throwing stars to 

assist them with their plans.  Upon arriving in Chicago, Defendants secured lodging together at 

an apartment located at 1013 West 32nd Street in Chicago. Defendants encountered undercover 

officers on May 1, 2012 at a post-May Day rally party at the Multi-Kulti Cultural Center. 

Defendants recruited 16 individuals to help them accomplish their objectives, and inadvertently 

recruited two undercover police officers. Undercover officers observed Defendants conduct 

military-style drills aimed at defeating law enforcement personnel. Undercover officers also 
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observed the Defendants obtain provisions that were out of the ordinary for a lawful civil protest, 

including a gas mask, an assault vest, goggles, knee, shin and arm pads, and a shield with 

protruding screws. Together the Defendants prepared illegal devices for use during the protests 

including four Molotov cocktails.1 These facts demonstrate planning and preparation for a 

common goal that involved criminal objectives and the involvement of each Defendant.  

II. Sufficiency of the Proffered Evidence of Conspiracy 

 Defendants argue that the proffer is insufficient to demonstrate the existence of a 

conspiracy, or that if the evidence has demonstrated conspiracy, it does not meet the burden to 

demonstrate a prima facie case of conspiracy to commit “terrorism” as defined by statute, 720 

ILCS 5/29D-5 et seq. Defendants are charged with both Conspiracy to Commit Arson and also 

Conspiracy to Commit Terrorism. The question is, thus, whether the proof offered to establish 

the existence of a prima facie case of conspiracy must relate to the conspiracy actually charged 

to be admissible by the State to demonstrate a defendant’s guilt as to that charge. Defendants 

argue that the State must demonstrate a prima facie case relating to the conspiracy actually 

charged for purposes of admissibility. 

In his response brief, Church argues that “[a]lthough there is language in some Illinois 

cases stating that a conspiracy need not be charged in an indictment to allow for the admission of 

co-conspirator statements, those cases involve indictments where no conspiracy is charged. Here, 

the indictment charges conspiracies to commit terrorism and arson, and the State must establish 

that it has a prima facie case for each conspiracy as a condition precedent to allow the admission 

of co-conspirator statements.” However, Defendant cites no authority for this assertion, and after 

                                                 
1 A Molotov cocktail is “so inherently dangerous to human life that it constitutes a hazard to society, and is 
considered contraband per se.  People v. Davis, 50 Ill. App. 3d 163, 170 (3d Dist. 1977) citing People v. Theobald, 
43 Ill. App. 3d 897, 900 (3d Dist. 1976) and Section 24-1(a)(7).  
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significant research on the topic, this Court is simply unable to find support for Defendants’ 

contention. 

 More persuasive is the language of the existing authority. The Illinois Appellate Court 

has held that statements of a co-conspirator are admissible where: (1) two or more persons 

intended to commit a crime; (2) they engaged in a common plan to accomplish the criminal goal; 

and (3) an act or acts were done by one or more of them in furtherance of the conspiracy. Batrez, 

334 Ill. App. 3d at 78. The language of the rule requires only that the defendants agree to commit 

“a crime.” Nowhere in existing authority have the courts restricted this rule to require that the 

evidence show that, for example, “two or more persons intended to commit a crime which was in 

furtherance of the specific criminal objective of the conspiracy actually charged.”   A conspiracy 

arises when two or more people, who intend to commit a crime, engage in a common agreement 

to accomplish their goal and at least one of them performs an act or acts in furtherance of the 

conspiratorial agreement. See People v. Kliner, 185 Ill. 2d 81, 138 (1998). Accordingly, 

conspiracy is, in and of itself, a crime. 2 Kliner, 185 Ill. 2d at 139. 

Authority in this jurisdiction demonstrates that the trial court is permitted to make broad 

inferences when reviewing the State’s evidence due to the clandestine nature of conspiracy. 

These broad inferences apply only to this stage of the litigation where the admissibility of 

evidence is at issue because the existence of a conspiracy is not easily demonstrated. In fact, it is 

conceivable that individual defendants may only be cognizant of one part of the whole 

                                                 
2 Conspiracy as a crime comprehends more than mere joint enterprise. It also includes other elements, such as a 
meeting of the minds, criminal intent and, where required by statute, an overt act. . . . The coconspirator exception to 
the hearsay rule, on the other hand, is merely a rule of evidence founded, to some extent, on concepts of agency law.  

* * *  
The substantive criminal law of conspiracy, though it obviously overlaps in many areas, simply has no application to 
this evidentiary principle. Thus, once the existence of a joint venture for an illegal purpose, or for a legal purpose 
using illegal means, and a statement made in the course of and in furtherance of that venture have been 
demonstrated by a preponderance of the evidence, it makes no difference whether the declarant or any other “partner 
in crime” could actually be tried, convicted and punished for the crime of conspiracy. United States v. Gil, 604 F.2d 
546, 549-550 (7th Cir. 1979). 
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conspiracy. Therefore, it is possible that the State will only be able to demonstrate a prima facie 

case that a defendant was involved in only a portion of the scheme where multiple counts of 

conspiracy are charged by indictment.  However, it would not make sense to limit the evidence 

of the larger conspiracy against that defendant by declaring his co-conspirators statements 

inadmissible against him simply because the evidence relied upon by the State to demonstrate a 

prima facie case of conspiracy does not show that the defendant participated in certain charged 

conspiracies, but where he is nevertheless legally accountable under theories of agency for the 

actions of his co-conspirators.3 Parsing the evidence in such a manner defeats the intent of the 

evidentiary rule. Such contrast is more appropriate at the fact-finding stage of litigation. 

Likewise, the issue Defendants raise at this intersection is not one of admissibility.   

The distinction Defendants ask this Court to draw appears to be without consequence 

because such distinctions go to the weight of the evidence at trial because “[o]nce the State has 

successfully presented prima facie evidence of conspiracy, the statements of his co-conspirators 

are not necessarily limited to only those illegal acts which defendant conspired to commit. See 

People v. Hensley, 354 Ill. App. 3d 224, 229 (4th Dist. 2004)(Once a conspiracy is proved, any 

further illegal acts committed by any one of the parties in furtherance of the common criminal 

purpose imposes criminal liability on all of the parties, whether or not they participated in the 

illegal act).  Because the State has established the existence of a conspiracy the State may 

                                                 
3 The so-called co-conspirator statement's admissibility does not depend on the substantive law of conspiracy:  
 

Conspiracy as an evidentiary rule differs from conspiracy as a crime. The crime of conspiracy 
comprehends much more than just a joint venture or concerted action, whereas the evidentiary rule 
of conspiracy is founded on concepts of agency law. . . . Recognizing this, some courts refer to the 
coconspirator exception as the “joint venture” or “concert of action” exception. . . . A charge of 
criminal conspiracy is not a prerequisite for the invocation of this evidentiary rule. . . . Indeed, it 
may be invoked in civil as well as criminal cases. . . . The proposition that the government did 
have to establish by a preponderance of independent evidence was that [the individuals] . . . were 
engaged in a joint venture-that there was a “combination between them . . . .” 
  

United States v. Coe, 718 F.2d 830, 835 (7th Cir. 1983).   
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introduce statements co-conspirators at trial to prove the crimes charged by indictment. The State 

is not limited to using those statements to prove only those illegal acts which the prima facie 

evidence demonstrated that Defendants conspired to commit. Whether the co-conspirator 

statements are useful to prove the Defendants ultimate guilt or innocence as to the crime of 

conspiracy to commit terrorism is a question for the trier of fact. 

Moreover, Defendants position is contrary to the settled case law, which permits this 

Court to make broad inferences in examining the State’s proffer. This mandate directly conflicts 

with the Defendant’s position that the court must narrowly examine the evidence the State 

presents and compare it with the indictment for purposes of determining this basic threshold 

issue of admissibility.4 To restrict this evidentiary ruling to the admission of co-conspirator 

statements only to demonstrate conspiracy to commit arson would place restrictions on the 

admissibility of the evidence which are not supported by any authority. Further, such a ruling 

would be entirely unworkable in practice. 

Based on this discussion, the Court finds that the Defendants’ argument fails. The 

existence of a conspiracy, once established, is sufficient to introduce a co-conspirator’s 

                                                 
4 The government need not prove, however, that a defendant knew each and every detail of the conspiracy 

or played more than a minor role in the conspiracy. United States v. Sims, 808 F. Supp. 620, 623 (N.D. Ill. 1992).  
A conspiracy may exist even if a conspirator does not agree to commit or facilitate each and every part of the 
substantive offense. . . . The partners in the criminal plan must agree to pursue the same criminal objective and may 
divide up the work, yet each is responsible for the acts of each other. . . . If conspirators have a plan which calls for 
some conspirators to perpetrate the crime and others to provide support, the supporters are as guilty as the 
perpetrators. Salinas v. United States, 522 U.S. 52, 63-4 (1997).  
 
A single act or conversation, for example, can suffice to connect the defendant to the conspiracy if that act leads to 
the reasonable inference of intent to participate in an unlawful enterprise. See, e.g., Sims, 808 F. Supp. at 623.  
Statements made during the course of and in furtherance of a conspiracy, even in its embryonic stages, are 
admissible against those who arrive late to join a going concern. United States v. Potts, 840 F.2d 368, 372 (7th Cir. 
1987). 
 
While Defendant Betterly has argued throughout litigation that the evidence is insufficient to hold him accountable 
in this conspiracy, he was observed by undercover police officers directly aiding the conspiracy’s objective by 
assisting in the manufacture of Molotov cocktails. The State’s proffer directly implicates him in the conspiracy. 
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statements regardless of the whether the proffer conclusively demonstrates the specific crime of 

the conspiracy charged in the indictment.  

This Court is able to conclude that the State has demonstrated by a preponderance of the 

evidence that Defendants intended to engage in some common venture to commit acts that are 

not lawful. In considering only the non-hearsay evidence presented by the State, it is apparent 

that the evidence is sufficient for a prima facie showing of conspiracy in which all three 

defendants were complicit. The evidence tends to demonstrate more than a mere casual 

association or a joint venture for some lawful purpose. Accordingly, each of the 12 statements 

the State seeks to introduce fall within the parameters of the co-conspirator rule for admissibility 

in that each one is in furtherance of the conspiracy.  

CONCLUSION 

Based on the foregoing discussion, this Court finds that the State has demonstrated by a 

preponderance of the evidence the existence of a conspiracy between Defendants Church, Chase 

and Betterly to commit unlawful acts in furtherance of a greater criminal objective. Therefore the 

12 proffered co-conspirator statements the State seeks to introduce will be admissible against 

each Defendant and against one another at trial under the Illinois Rules of Evidence 

801(d)(2)(E).  The State’s motion to admit co-conspirator statements is granted. 

 
 
 
DATED: December 10, 2013   ENTERED: ______________________________ 

  Hon. Thaddeus L. Wilson 
Circuit Court of Cook County 

  Criminal Division 

thaddeus.wilson
ENTERED 12-10-13




